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STA IF. Of MISSOURI e\ id MISSOURI ATTOR\E\ GF.\LRAL

L'liion PdLitlc Railioad ( ompam ("I I'1) SIHXCS-.OI in intcu-si to the V1iM.oun-

K.insi^-lc\JS Rai nwd Cumpan\ i"V1Kl"i. Ji jxii;c4ot"ii Replx SOI\L\| \laich Ift

200C> impropeiI\ porira\ s uhdt nanspned back in 1086. in an cilbrt akin to placing the

can before the hoiw Contiaix 10 LPVepicscrtation the Init-istate Commerce

Cummi^ion ("ICC") did not lequne the MiSboun Dcpaiimeiu ot Natuial Resoun.cs

("\1UNR") to asMime lull respnnsibilil> and habilitx loi oneiaiing the \1K I's abandunod

Hght-ot-ua) Rathci MDNR \olinueeicd to do so consistent!) \\ilh the puuibions of 49

C 1 R 11*229

On Septenihei 17. 1986. following the tiling h\ VIK I ot its application to

abandon Us 199 92-mile line ofraihoad between Milcpo^l 20 92 ai Machens. MO and

Milcpost 226 84 at Scdalia. MO MDNR iec]uested the imposition of a nail u^e/rail

banking condition il'thc abandonment application \\ere appio\ed MDNR sought ihe



enure 19902-mile iight-ol-\\a\ ami. pmsuani tn-WC I 1< 115229 Ml)\R vpecifieall)

stated. "|V1DNR| is willing 10 assume lull iesponsihilu\ loi ihe management oi. and lo

the extent permitted h> Missouri Lw and i:> agieed to bctueen |MDNR and MK 11 lor

an> legal liahtliu ansing out ot ihe tianslei oi u-e ot. and lo ih<j p.niiK'in oi .ni> and all

laxes thai maj he \c\ led or assessed ayainst the nglii-nf-u J\

H\ its Decision, seixcd Maich 16 ll'S7 the IC'C' appuned MK Ps abandonment

application I he ICC noted thai MDNR Miujiht lo acqinio interim use ot the cnine ng'ii-

ol-ua> as a trail under the hails Act. and ihai "\1k f has staled it is aluadi preseml>

ncyotialiiig jn agiecmunt uith [Ml)NR| toi inteiim tiail uscot theenuie iigln-ul-x\a> "

\\hereupon on Apnl 27. 14>87 ihc ICC i^ued lUC'Ifl1 coxeiing the enlne iiglit-o'-\\a\

1'ieClTU slated "If an inteiim nail u^e -'lail hankingagreemeni 1*1 leatlied it must

lequuc the trail user to assume foi the term ol I he agreement lull icsponsihihl\ tor

maiugemenl of any legal hahilit) atiMiig out ol the translei oi use of (un'ess the iiset is

immune fiom habilit> in uhich case n need onl> indemnth the raihoad against nn>

poieniial habilitx 1 and the pa\ ment of an} and all taxes thai ma\ be le\ led oi assessed

against the nght-ol-ua\ "

MDNK and MK I leached their nails use'rail banking agieemcm not i\\n months

later on June 25 ll>87 The agieement dealt \\nli the nglii-ol-\\a\ in a single document

though in two di tic rent \va\s 'Ihc agreement look the loiin ul Lon\e\aiiLe h\ i|uiitl.nm

deed ol MKT's enure 192 92-mile nght-ol-\\a\ lo V1D\R. \\ith the e\i.eption ol the

BoomiMe lilt bridge l^m uith icspect to the Floonvtllc lift budge, the Mail* use/iail

harking agreement said, "MK 1 agrees that said budge shall be kept axailablc lor

tiansporlatioii purposes in abundance \\uli ICC deusion e\ pane No 274 (Sub-No 13)



and lhai MI)\R upon execution ot \\ai\cis ol liahihtv aueptahle to Mk f may ulih/e

ihe budge loi tiail purposes. pio\ ided ho\\c\ci thai MK. I icscncs ihc i ight to modT\

ihc bridge struciuic as ma> he icquncd 10 impioxc i;nl ii.iiT.poriain.in so long as

[MIA'R'sj light lo unli/c the picmises lor inleum Hail use is noi advci&cK allccico

iheiehy "

The paragraph pcimib ol no douht thai ihc l)oo:iv illc lift bridge \\ as inicndcd to

he a picsvrvcd lo become a pail ol the Kau T'ail The decision in I \ I'ane \o 274

l^uh-Vo 1"») lelened lo in ihc paiagraph ol ihc agreement dealing \MIII ihe budge was

I he ICC's llecision in Rail Abandonments-Use oi Rmhls-oi-V\a\ as TrtiiN 2 !(. I 2d

591 There the ICC announced thai "nail ii'-e can occui \\heihci ihe irnoh cd Kiilmad

liansters or iclains us inleifst in the right-ol-ua\ " 2 I (' C 2d ai 5l» L nder thai uile

ihe laci lhato\\nciship of ihe Iioon\ille h:i hiuige was. retained b} MKl" \\a.s immaional

lo \\heiher the bridge or ain other part ol the nglu-of-\\a\ \\as held loi nail u^e

Ignoring that rule. L'P contends ai page 8 of u* Replx that "MONK, did not meet

ihe statutory lequnemcnts tliat ihc I mil usci assume full ies^x)iisibilit\ and habilii)

Ol umrse. MDNR mei the *lalulon icquiicinent in its suhmiMiou lo the ICC ot

September 17 1086 Indeed ihe C11U \\ould not. indeed could not ha\ e been issued b>

the 1C C if the \1U\rR had not done so

When a segment ol ihe nghi-of-\\u\ ol tlie abandoning lailroad no longci \\tis 10

he uiili/ed loi the Hails use rail banking 40 C I- R 1152 20 (ei contemplated thai a cop\

ol theCrrU \\asio be .sent lo the ICC \\ithaicqucst that it be vacated on a specified

dale ThcCI IL of Apul 27 1987 ne\e- \\as suirendeied. and pursuan: :o section 204

ol ihelCC'leimmaiion Act of 1005 it remains in effect to ihisdav



MK1 in fact did nui abandon the Boon\ ille lilt budge I hat was demonsuated

pcilincnt 10 the \loiion loi I nloitement icicnt1} tied 11 this m.ittcr h\ \M ous entities b\

the manner in \\hich the lailioad and the ICC dealt with hisioiic preservation issues

I he ICC's DeciMon sci\ed Man'i Ih lyS7 diNCUs-scJ thedeteiniinationol its

Section of Lneig\ and L,n\nonmcnt thai two bridges piesumabl> one ol them being the

Roomille lilt budge were eligih e lor listing in the National Registei of'llistouc Places

Accoidmgl) the Decision held that, if an abandonment \\cie to be eft cc tod MK'l was to

compK with the piocedures in section I Oft ul t ic National Historic he«ei \ation -Xtt

UP does not of couiie a^orl that ^xtion-lOd LOinplianee >\as completed in

ll>87 Rather, iit page l) of its Repl>. I "I* contends that compliance wuh the section-106

provisions was iun lequircd in tuhanccot conMimmation ol the abandonment ulinga

piecedcnt oated ten >ear» latei the lioaard's Decision in M H I \ Pane \o 5 »7

Abandonment and Discontinuance ol Rail Lines and Rail Tianspnrtaiion I ndei 4() L S C

IWQj scn'cd June 27 1997 at page 5 But a 1 the Uoaul said there was that the

requirement it was adopting that the Roaid leceuc written nonlKaiion ol the

consummation of an ahandimment would ncu be gi\en ietioacti\e application ft said

nothing to suggest that em nonmenial and histone Londitions did not need to be met

before an authou/ed abandonment could he innsumniatcd It said nothing that changed

the requirements that existed when the MKT and MD\R leached then agieemcnt in

1087

As an alternative to the aigumenl that the ICC's section-1 Oft compliance

requiiemeni was eliminated b> the Board L P implicit!} suggests that the Board deem the

abandonment to ha\e been completed bixausc anothci agcnc\ the I nited States Coast



Guaul is now -- 22 \caisaftei the ICC acted -- undertaking a section-1 Ufi :exiexx cl'the

Boonexille lift budge Rcpl> ai 10 Ho\\ lhai icxiexx unich is still incomplete Lould

ictioactively \alidatc Ihc abandonment in light ol the ICC lequiiement is enlnelx

unexplained But the iclerem-c highlights I P's delciniMQiion to pie\ent the Board liom

aLting aii the successor to ihe 1C C tan and ought to act That hisioix demonstrates lha1.

the Board should be the lead agcncx It appeals, hoxxexci that the Boaid is not Liking an

auixe lole, .ind indeed max not ex en be a consultant I I* xxould haxe the Roaid ciitncix

ignoic the piocess. claiming auain lhai ihe budge \\as long-since abandoned and thus

that the Board has no lole

Ofcour.se UP can't make up its mind \\hen the Boon\illc lilt budue \\as

abandoned At pages 8 and l) or Us Replx I I' alleges that t.'ie bridge xxas abandoned in

IOR7 In ils Iciici to Ihc Itoaid dated Max 25 2005 hox\cxei IjP contends ihiit the

budge xxa> being abandoned as of lhai dale In lau. I ic liooncx'ille hfi bridge nexei has

been abandoned

Nor has it lemamcd a pail ol an actix c line ol loilioad In Us letiei to V1D\R

dated Oclobci 24 20(J4. UP said the lioonex illc lui bridge hadn't been used lor 17 yeais

AnJ xxhen \1K 1 cancelled Us uuilTrates appiicnhle lo ihe ll/2 l>?.-milc line on x\hith il

was discontinuing .service pursuant to the ICC's decision ot March Ifi. 1987 MKI did

noi exclude UK Boonevillc lilt budge

The MK'I's ll">8h apphcaiion to abandon in 19X6 viated tluee possible results

continued rail use abandonment or Hail u^c Not hax ing been abandoned and noi

lemammg a part of an acme line ot railioad n i.s evident thai the Boonex illc lilt budge



\\a> intended in Iv a p.m ol the °2 02-iivle Mil banked line .ir.d 10 ho cnailablc loi lulls

u*e

AL paues - and 5 of its Repi\. I P Mick*, to make much ol the Mate eouit litigation

Mjteol Mi^soiin. c\ rel Iciciniah \V ^ i j ^ ) \i\on. \uomc> Cicneial N 1X>\ le I IvMei-*

Dncuior. M^snun Ocpaiiment ol Natuul Rciouicch. ihc Missmiu DcpJitmcnt ol N'aiural

RtfM»'jrecb. and Union Paulli Railroad Co aitaLhing the sexoiai deti-iu > as I \hihii 2

I he liiigjtuin. ho\\c\ei mulch esiabhshed thai \ IDNR did not h.ue a pmpeit\ mieiest

in the BooncMlle l i l t Sndi:e I lie MINMHUI C n u n o l Appen s \\esiein f ) i \ i sum

ho\\o\er. nxogm/cd that \1D\R. "uwobunr iiJi t«.Ui use me bndye Im nail purposes //

uancrs nl'liability aieucccptcd h\ MK1

AeeordmgK I he I3oone\ die l i l t bnd^e lenuins n\ailab!e foi \1DNR1- trail UM.\

and I'P's purpoiied cunsumniutum of its abandonment is nil,, .md \oid

lu ' i Mibmitied

James R I avion
Slate Solicitor
P «» BoxSOO
Je l le i -»onCi l \ . \ IO n5,t)2

lei ("*71] ̂ 1-063

I nu R Kalri
Tnt/ R Kahn. P C
1Y20 \Sireet, \\V (8th M )
Wellington DC 2-J".V.

le! (202»>^-415:

\ttonie\s for

CHRIS KOSITR
Missoun Atloinc General

Dated \Kuch23 2009


